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§ 518.36 Jeopardy of government inter-
est.

An exempted record, other than
those being withheld pursuant to Ex-
emptions 1, 3 or 6, shall be made avail-
able upon the request of any individual
when, in the judgment of the releasing
DoD Component or higher authority,
no jeopardy to government interest
would be served by release. It is appro-
priate for DoD Components to use their
discretionary authority on a case-by-
case basis in the release of given
records. If a DoD Component deter-
mines that a record requested under
the FOIA meets the Exemption 4 with-
holding criteria set forth in this publi-
cation, the DoD Component shall not
ordinarily exercise its discretionary
power to release, absent circumstances
in which a compelling public interest
will be served by release of that record.
Further guidance on this issue may be
found in § 518.37, Number 4. and § 518.65.

EXEMPTIONS

§ 518.37 FOIA exemptions.
The following types of records may

be withheld by the IDA in whole or in
part from public disclosure under the
FOIA, unless otherwise prescribed by
law. A discretionary release (also see
§ 518.23) to one requester may preclude
the withholding of the same record
under a FOIA exemption if the record
is subsequently requested by someone
else. In applying exemptions, the iden-
tity of the requester and the purpose
for which the record is sought are irrel-
evant with the exception that an ex-
emption may not be invoked where the
particular interest to be protected is
the requester’s privacy interest.

(a) Number 1. Those properly and cur-
rently classified in the interest of na-
tional defense or foreign policy, as spe-
cifically authorized under the criteria
established by executive order and im-
plemented by regulations, such as DoD
5200.1–R (reference h). Although mate-
rial is not classified at the time of the
FOIA request, a classification review
may be undertaken to determine
whether the information should be
classified. The procedures in
§ 518.53(c)(4) apply. In addition, this ex-
emption shall be invoked when the fol-
lowing situations are apparent:

(1) The fact of the existence or non-
existence of a record would itself re-
veal classified information. In this sit-
uation, Components shall neither con-
firm nor deny the existence or non-
existence of the record being requested.
A ‘‘refusal to confirm or deny’’ re-
sponse must be used consistently, not
only when a record exists, but also
when a record does not exist. Other-
wise, the pattern of using a ‘‘no
record’’ response when a record does
not exist, and a ‘‘refusal to confirm or
deny’’ when a record does exist will
itself disclose national security infor-
mation.

(2) Information that concerns one or
more of the classification categories
established by executive order and DoD
5200.1–R (reference (h)) shall be classi-
fied if its unauthorized disclosure, ei-
ther by itself or in the context of other
information, reasonably could be ex-
pected to cause damage to the national
security.

(b) Number 2. Those related solely to
the internal personnel rules and prac-
tices of DoD or any of its Components.
This exemption has two profiles, high
b2 and low b2.

(1) Records qualifying under high b2
are those containing or constituting
statitutes, rules, regulations, orders,
manuals, directives, and instructions
the release of which would allow cir-
cumvention of these records thereby
substantially hindering the effective
performance of a significant function
of the DoD. Examples include:

(i) Those operating rules, guidelines,
and manuals for DoD investigators, in-
spectors, auditors, or examiners that
must remain privileged in order for the
DoD Component to fulfill a legal re-
quirement.

(ii) Personnel and other administra-
tive matters, such as examination
questions and answers used in training
courses or in the determination of the
qualification of candidates for employ-
ment, entrance on duty, advancement,
or promotion.

(iii) Computer software meeting the
standards of § 518.10(c), the release of
which would allow circumvention of
statute or DoD rules, regulations, or-
ders, directives, or instructions. In this
situation, the use of the software must
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